which standard better comports with the legislative intent of Congress and properly weighs the rights of the defendant. Pretrial detention is a reality in our criminal justice system; therefore courts must develop a means of carefully monitoring it to ensure that it is properly administered. A uniform standard of review should guarantee defendants fair and consistent review, should achieve congressionally mandated objectives, and will provide guidance to judicial officers making release or detention determinations.
This Note examines the review standards currently adopted by the courts," 1 proposes a framework for determining an appropriate standard, and recommends adoption of a two-pronged standard of review. Section I of this Note suinmarizes the salient pretrial provisions of the BRA. Section II traces the conflicting standards of review adopted by the circuits. An analysis of important factors to consider in determining a proper review standard appears in section III. Finally, section IV explores the institutional functions of trial and appellate courts and concludes by recommending the adoption of a two-pronged standard of review. This standard provides for a process-oriented review of district courts' fact-finding inquiries coupled with an independent evaluation of district courts' legal determinations. A truly independent appellate review will ensure that courts can safeguard the fundamental rights endangered by pretrial detention. 11. This Note will not address review standards of bail pending appeal. Post-conviction bail standards are more stringent than pretrial standards because the presumption of the defendant's innocence disappears after conviction. See S. REP., supra note 4, at 3, reprinted in 1984 U.S. 14. According to a study discussed in the legislative history, one out of every six defendants released pending trial was re-arrested, and one-third of these defendants were arrested more than once.
I. BACKGROUND OF THE
S. REP., supra note 4, at 6, reprinted in 1984 U.S. CODE CONG. & ADMIN. NEWS 3182, 3189. [Vol. 99: 885
Section 3142: Release or Detention Pending Trial
The 1966 Bail Act authorized courts to incarcerate defendants thought likely to flee before trial, but allowed courts to consider a defendant's future dangerousness only in pretrial release decisions for capital offenses. 15 In contrast, the BRA enables a judicial officer to deny bail to anyone adjudged to pose a risk to community safety. 6 Although the Act favors conditional release," subsection 3142(e) specifically requires that if "the judicial officer finds that no condition or combination of conditions will reasonably assure the appearance of the person as required and the safety of any other person and the community, such judicial officer shall order the detention of the person before trial." ' However, before the judicial officer may impose pretrial detention, she must convene a "detention hearing" 1 9 to determine whether sufficient conditions exist to create the rebuttable presumption of preventive detention. 20 Subsection 3142(f) establishes the procedures for the detention hearing and grants the defendant specific rights. 21 Although subsection (f) creates presumptions that actually favor imposing pretrial detention in a limited class of cases, 22 the government must proffer "clear and convincing" 23 evidence showing that no condition of release will reasonably assure the safety of the community. Thus, pretrial detention is to be a last resort, imposed only under certain prescribed conditions. 24 Subsection 3142(g) enunciates specific factors the judicial officer must consider in making her determination. If the judicial officer orders detention, subsection (i) requires her to provide detailed findings of fact and a written statement supporting the detention order. Congress intended these statements to create a well-documented record for the appellate court to review. 
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Section 3145: Review of Release or Detention Orders
Section 3145 addresses the review and appeal of release or detention orders. When a magistrate conducts the initial detention hearing, the district court, as the court of original jurisdiction, provides the first forum for appeal. 2 5 Unlike the 1966 Bail Act, however, which required the petitioner to seek a second review from the initial trial court, subsection 3145(c) permits an expedited appeal from a final district court order. 26 An additional change concerns the appealability of release orders. Under the 1966 Bail Act, defendants possessed the exclusive right to appeal a detention order. 2 7 The government had no right to appeal the release of the defendant prior to trial. Subsection 3145(a), however, grants the government an equal opportunity to seek appellate review of a release order. 2 8 These modifications represent a substantial change from the prior bail law.
The Salerno Decision and Pretrial Detention
In United States v. Salerno 29 the Supreme Court upheld the constitutionality of the preventive detention sections of the BRA. Rejecting constitutional challenges presented by counsel, the Court held that while "[in our society liberty is the norm, and detention prior to trial . . . is the carefully limited exception," 30 preventive detention violates neither the substantive nor procedural due process mandate of the Fifth Amendment, nor the protections from excessive bail embodied in the Eighth Amendment. 3 " The Court reasoned that preventive detention was not a violation of substantive due process because Congress did not intend pretrial detention to be a form of punishment; rather, it found that preventive detention was simply a regulatory tool adopted to achieve a compelling state interest. 3 2 The Court also dismissed procedural due process challenges to the BRA. In light of the detailed procedural safeguards provided in the Act-including expedited appellate review of detention orders 3 3 -the Court did not find a violation of procedural due process requirements. 3 4 The majority concluded its opinion with an extensive discussion of the history of bail, finding that the Eighth Amendment posited no absolute 25. 18 U.S.C. § 3145(a), (b) (1988 
B. The Process of Review
The Role of the Magistrate
The district court remains the court of original jurisdiction for pretrial bail determinations, but the Federal Magistrates Act empowers a magistrate to "issue orders pursuant to section 3142 . . .concerning release or detention" of defendants prior to trial. 9 Thus, a magistrate will often conduct the detention hearing and make the initial release or detention decision. 4°I n practice, the defendant makes an initial appearance before the magistrate shortly after arrest. 4 1 During the course of this appearance, the Act authorizes the magistrate to hold a detention hearing. 4 2 As a routine matter, however, magistrates grant short continuances, 3 thereby giving the parties time to prepare for the actual detention hearing."" During the detention hearing itself, the BRA entitles the defendant to be represented by counsel, 4 5 present witnesses, 40 
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The Yale Law Journal half, 47 cross-examine government witnesses who appear and testify, 4 s and present additional evidence by proffer, hearsay, or other means. 49 In short, the magistrate must conduct a thorough adversarial proceeding before ordering detention. In making the release or detention determination, the magistrate must evaluate a number of statutorily prescribed factors"'-including a host of "offense and offender characteristics." 5' 1 The magistrate enjoys considerable discretion in determining whether the combination of these factors is sufficient to invoke the preventive detention order. Thus, the magistrate performs a significant role in that she must determine, based upon "clear and convincing" evidence presented at the detention hearing, whether to release or detain the defendant-and if she decides to release him, under what conditions that release should be granted. 52 Unfortunately, early evidence suggests that the hearings are woefully inadequate for evaluating the necessity of detention-not that the hearing as established under the BRA is inadequate in principle; rather, that the statutorily prescribed procedures are seldom followed closely in practice. 5 53. Indeed, in one preliminary study, the government has estimated that hearings last 10 minutes or less in large districts and from 30 minutes to two hours in less crowded districts, hardly enough time to conduct the thorough hearing mandated by the BRA. GAO REPORT, supra note 44, at 34. [Vol. 99: 885
The Role of the District Court
The BRA authorizes the district court, as the court of original jurisdiction, to hear the initial appeal from the magistrate." District courts may, at their own discretion, independently review the magistrate's order and conduct any necessary evidentiary hearings or receive additional affidavits. 6 The district court can change or amend the magisterial order as if it were amending its own order.
7
The BRA does not, however, specify the scope of review the district court is to apply to a magistrate's determination. At least one circuit requires the district court to grant a full de novo evidentiary hearing when either party requests one, 58 but most circuits leave this determination to the district court's discretion. 9 The district court may, if it so chooses, make an independent evaluation of the magistrate's decision to release or to detain. 6 0 Generally, though, the district court proceeds from the presumption that the magistrate's decision is correct;" hence, the district court is unlikely to modify the magisterial order unless it decides to conduct its own evidentiary hearings or it concludes that the magistrate committed clear error in issuing her order.
II. CIRCUIT COURTS AND DEVELOPING STANDARDS OF APPELLATE
REVIEW
A. Development of the "Clearly Erroneous" Standard
A minority of the circuits use the "clearly erroneous" standard when reviewing the release or detention orders of district courts. The Fourth
18 U.S.C. § 3145 (1988).
56. This review is conducted only at the district court's discretion. The Second, Third, Fifth, and Eleventh Circuits have held that a district judge who reviews a magistrate's order must provide her own findings to support her decision, but need not conduct a de novo hearing. Circuit initially implemented this standard and the Second Circuit 6 " followed suit. The First 6 and Fifth 5 Circuits employ a similarly deferential standard in that they require the lower court's findings merely be "supported by the proceedings below." This criterion is tantamount to the "clearly erroneous" standard because it precludes independent review of the lower court's determinations, 66 thereby allowing reversal for only the most egregious errors.
When Congress enacted the BRA, it expressly repealed the appellate review standard for pretrial determinations provided for in the 1966 Bail Act. However, Congress neglected to provide a new standard of review for either pretrial release or detention decisions," although it clearly did not intend to eliminate appellate review. In fact, the revised provisions of the BRA granted expedited review to final district court orders. 68 Without guidance from Congress as to the standard of appellate review, it was left to the courts to develop a new standard. The first appellate court to address the issue was the Fourth Circuit in United States v. Williams. 69 Williams involved an appeal by the government from a district court order granting bail to two individuals indicted for serious federal narcotics violations. In overturning the district court's decision to grant bail, the Fourth Circuit adopted a standard of clear error. 7 0 However, the court offered no reasoning for its adoption of this deferential standard. No court gave a justification for granting deference to the lower courts' determinations until the decision in United States v. Fortna. 7 In Fortna, the Fifth Circuit affirmed a denial of bond to a defendant charged with importing cocaine. The court in Fortna noted that theJessup court's standard based on what is "supported by the proceedings below" is "more appropriate to our role as an appellate court and is more in keeping with our precedents. 7 ' To support its adoption of this standard, the court made a comparison to its earlier ruling under the 1966 Bail Act in United States v. Golding. 79 Golding, a case involving a post-conviction appeal, relied upon United States v. Thibodeaux" for establishing its review standard. The Thibodeaux court, although specifically ruling on the scope of review given a magistrate's order by a district court, simply noted that the 1966 Bail Act mandated the scope of review for an appellate court when reviewing the pretrial order of a district court." 1 Congress expressly repealed this section of the 1966 Bail Act, however; thus it should have no persuasive effect under the BRA. 82 
B. Development of the De Novo Standard
The de novo, or independent, standard of review was first enunciated by the Third Circuit in United States v. Delker s 8 and was subsequently adopted by the Sixth, Seventh, Eighth, Ninth, and Eleventh Circuits. These courts uniformly agreed that the appropriate standard for appellate 72 review was an independent examination of the lower court's legal conclusions.
Delker involved an appeal by defendants who were ordered detained prior to trial under the Racketeer Influenced and Corrupt Organizations Act. 8 " In determining its scope of review, the Delker court found independent appellate review appropriate because the Senate declared that the procedure for appeals under the BRA was "set forth in Rule 9 of the Federal Rules of Appellate Procedure." 85 
With minor modifications, the Sixth, Seventh, Eighth, Ninth, and Eleventh Circuits have adopted this standard. 8 8 Although these circuits aligned themselves with the Third Circuit, they noted that the reviewing court should neither hear witnesses nor conduct further evidentiary inquiries. 8 9 Each of these courts indicated that it would not disturb purely factual findings of the district court, but would conduct an independent review of the release or detention determination itself. However, none of these circuits demanded that the district court conduct a de novo evidentiary hearing, 90 nor did they make a uniform attempt to scrutinize the fact-finding process used by the magistrate or district court. They merely sought to ensure that reasons for release or detention were set forth in writing for the purposes of appellate review. These courts never carefully articulated the nature of the independent inquiry they envisioned, nor did they discuss the extent to which they would defer to the factual findings of lower courts. This cursory review of the lower courts' fact-finding process results in a reliance on non-Article III magistrates in making serious constitutional determinations. . 1985) .
89. FED. R. APP. P. 9(a) allows appellants to file additional information before the appellate court, but is silent as to whether additional evidentiary hearings should be conducted.
90. An interesting exception to this rule occurred when an Eighth Circuit judge sitting alone, preliminary to a panel consideration, conducted his own evidentiary hearing in a pretrial detention case. See United States v. Jacob, 767 F.2d 505 (8th Cir. 1985) . This is the only available evidence of a circuit court actually conducting an evidentiary hearing. As a rule, such conduct is discouraged.
III. FACTORS INFLUENCING THE CREATION OF A STANDARD
No single, precise rule exists to guide an appellate court in choosing a standard with which to review lower court decisions; both precedent and legal tradition, however, recognize several factors appellate courts should consider in determining the appropriate scope of review." The most crucial of these factors is congressional authorization. Congress has the authority to set the scope of appellate review in bail appeals because there is (generally) no constitutional right to seek appellate review in criminal cases. 2 Hence, courts are obligated to apply review standards enacted by Congress.
In the absence of explicit congressional guidance, courts should also consider policy arguments 9 3 -those factors which depend upon matters of established policy, precedent, and judgment, but are not necessarily binding upon the courts. 9 4 Policy considerations typically include both the importance of the constitutional questions raised by the appeal and the scope of review applied in analogous situations.
A. Legislative History
Though Congress failed to articulate a review standard for appellate courts under the BRA, its intentions can be gleaned from a careful study of the Act's legislative history. The 1966 Bail Act provided that courts should affirm pretrial detention decisions on appeal if they were "supported by the proceedings below." 9 " Thus, under the 1966 Bail Act, the circuit courts applied a deferential (clearly erroneous) standard in reviewing lower court determinations. The 1966 Bail Act, however, did not allow a judicial officer to order detention based upon a finding of "dangerousness," nor did it contain a presumption in favor of detention for a Although Congress enacted clear pretrial review standards in the 1966 Bail Act, it failed to provide a standard of review for post-conviction detention decisions pending appeal; this created a void which the Third Circuit attempted to fill in United States v. Provenzano, 98 which set forth the review standard eventually adopted by each of the circuits. In Provenzano, the court found the general policy goal that "one convicted of a crime shall be entitled to bail while appealing his conviction" ' called for independent appellate review. Provenzano involved the appeal of defendants convicted of violating Federal racketeering laws. The trial court detained the defendants following conviction; the defendants then filed a motion for an order releasing them on bail during the pendency of their appeal. Although the appellate court denied the motion, it did hold that a reviewing court had an obligation to conduct an independent examination of the trial court's decision. The court noted that while Congress had enacted a clear error standard for the appeal of pretrial determinations, Congress had specifically exempted post-conviction review from this standard."'
In the absence of statutory guidance, the court looked to Rule 9 of the Federal Rules of Appellate Procedure. Rule 9(b) requires that after the trial court has reached a decision to release or detain, it must set forth "in writing the reasons for the action taken." ' In addition, the parties may include (for appellate review) "such papers, affidavits, and portions of the record" 10 2 as they consider relevant to their appeal. The court interpreted Rule 9(b) to permit appellate consideration of evidence that may not have been submitted to the trial court. 0 3 If the parties chose to expand the record on appeal, submitting evidence never reviewed by the trial court, it was difficult to see how an appellate court could adopt any standard but de novo review. Hence, the Provenzano court found it necessary for an appellate court to conduct a de novo review of district court bail determinations.104 This review, however, did not include conducting further evidentiary hearings (by the reviewing appellate court [Vol. 99: 885 appellate courts to consider additional evidence on appeal and then determine independently whether the facts sustained the release or detention order. Congress, aware of the Provenzano standard,°5 expressly repealed the pretrial review provisions of subsection 3147(b) of the 1966 Act in enacting the BRA and made no provision for the standard of appellate review of either pre-or post-trial detention decisions. 1 " 6 Congress simply declared that the appellate procedures mirror those "set forth in Rule 9 of the Federal Rules of Appellate Procedure."' 0 7 Although the repeal of the former review standard cannot be taken as positive proof of a course of action, it does imply that Congress relied upon (and generally accepted) the post-conviction review standard established in Provenzano. Had Congress intended a deferential standard of review under the BRA, it would not have needed to repeal the review provision of the 1966 Bail Act. There is nothing in the legislative history to suggest that appellate courts were to apply different standards of review in evaluating pre-or post-conviction bail appeals. 1 08 The legislative history suggests that Congress intended a single standard of review to prevail-that formulated by the Provenzano court.
Congress made three further changes in the BRA that also demonstrate the need for appellate courts to take a more active role. Under the 1966 Bail Act, petitioners were required to seek a second review by the court of original jurisdiction, even if that court had made the initial determination to release or detain."' The BRA, however, allows for direct appeal to the circuit court from a final district court order." 0 It would seem to follow, therefore, that the absence of the second review mandated by the 1966 Act requires appellate courts to take a more active role in conducting their reviews. Furthermore, the 1966 Bail Act confined appellate review to those situations "in which the defendant has been detained or has been ordered released subject to the condition that he return to custody after specified hours.""' Thus, the earlier act did not permit appellate review unless the initial hearing imposed some form of actual detention. The BRA, however, allows a defendant to appeal irrespective of whether he was detained because of an inability to meet the prescribed conditions." 2 With the elimination of these restrictions on the appellate process, Congress seemed eager to invite increased appellate scrutiny of all conditions of release. A third difference in the BRA is that it empowers the government to appeal a release order, an action specifically omitted in the 1966 Bail Act. x13 This provision enables appellate courts to expand their role in the release decision. Taken together, these modifications foresee an expanded role for appellate review. 1 "
B. Constitutional Rights Implicated Under the BRA
Appellate courts often conduct independent review of lower court decisions when a constitutional right is at stake. 5 In a case denying bail, an incorrect determination has a chilling effect on personal liberty, thus warranting a strict, encompassing standard of review.
Eighth Amendment Concerns
The Supreme Court in Salerno declared that the preventive detention sections of the BRA did not violate the Eighth Amendment. 1 ' The Court concluded that the Eighth Amendment provides a check primarily against the judiciary,"' preventing courts from setting unreasonable bail for otherwise bailable offenses. Congress, however, was found free to create or abolish bailable offenses as benefitted the government's interest." 8 Traditionally, however, Federal law has been careful to provide bail to all those arrested for non-capital offenses." 9 Congress permitted courts to deny bail only in exceptional circumstances. 1 20 Thus, Congress granted a general right to bail' 2 -it did not create special categories where bail was 112 . See 18 U.S.C. § 3145 (1988). 113. See supra notes 27-28 and accompanying text. 114. This development may not necessarily imply the need for independent review; taken together with the other evidence proffered, however, it adds weight to the proposition that Congress intended independent review. to be provided; rather, it carefully etched out categories where bail could be denied, such as in capital cases. Though Congress may be able to craft a class of cases to be excluded from the category of offenses receiving bail, there is nevertheless an inherent difficulty: The BRA merely creates a new exception to the otherwise broadly defined category of cases in which bail is permitted. If a person does not fall within the criteria established by Congress for denying bail, that person has a right to be protected from excessive bail. Thus, if a court fails to follow statutory prescriptions for denying bail, renders an incorrect determination and withholds bail, the court violates the Eighth Amendment because the individual falls out of the "bail excepted" category and is placed within the framework of cases in which bail is allowed. In that instance, a court may not set bail higher than that which is needed to assure the appearance of the defendant at trial. Indeed, in the legislative history of the BRA, Congress made clear it would not tolerate unreasonably high amounts of bail set for the sole purpose of detention. 12 If a judicial officer incorrectly incarcerates an individual without bail, the deprivation clearly exceeds that needed to ensure the defendant's appearance at trial; hence, an Eighth Amendment violation has occurred. Thus, the finding of the judicial officer conducting the bail hearing has a direct bearing upon the individual's constitutional right to be protected from excessive bail.
Appellate courts, then, must look to see that lower courts have exhausted all possible conditions of release before ordering detention. The BRA is emphatic that pretrial detention be a last resort.' Circuit courts need to guarantee that lower courts have carefully considered and rejected all release conditions. If a release condition exists that will ensure the appearance of the defendant at trial and protect community safety, failure to order that release condition would result in an Eighth Amendment violation. To ensure Eighth Amendment protections, appellate courts must be able to make an independent determination as to the correctness of the district court's detention order.
Fifth Amendment Concerns
Although some circuits apply independent review to the actual detention decision, there is another step in the review process to consider. The Fifth Amendment requires that no one be deprived of liberty without due process of law. 24 Unfortunately, recent evidence indicates that detention hearings are often never convened or, if held, fail to meet due process requirements. 2 8 Given the emphasis placed upon procedural requirements, it is essential that appellate courts pay special attention to the process used by the magistrate and district court to conduct detention hearings. Magisterial decisions should not receive deferential review because pretrial detention raises important constitutional questions. 1 29
The right to bail may not be absolute, but like other rights dependent upon statutory construction or implicit in constitutional values, it is so essential to the preservation of other rights 3 0 that it may be limited only to further a legitimate state interest."'-To deprive a defendant of bail without ensuring adequate due process would be to grant Congress the power to impinge upon a defendant's liberty interest without restraint. In the absence of independent appellate review, the risk of unjust detention is simply too great. 132 130. Indeed, the deprivation of personal liberty is disabling; in addition to the stigma attached to incarceration, courts have long recognized that the disruption of family life, the loss of association with others, economic hardships, restrictions on travel, the difficulty in preparing an adequate defense, and the increased likelihood of a forced confession place a severe strain upon the individual. 132. In a review of pretrial bail cases in the Eastern District of New York, the General Accounting Office discovered that 26% of all individuals incarcerated before trial (as flight and/or danger risks) were detained without the benefit of a detention hearing. The district courts did not correct these blatant violations of due process. GAO REPORT, supra note 44, at 29.
supervise the detention process in order to provide guidance to lower courts and to enforce due process norms.
IV. FRAMING A STANDARD OF REVIEW
An appropriate review standard must take into account the institutional functions of courts. Although the legislative history and the magnitude of the constitutional questions involved argue for de novo review, it is important to determine exactly what the appellate courts should review and how they should conduct that review. The scope of review granted by appellate courts cannot be entirely divorced from that made by the district courts. Indeed, as Article III courts, district courts lay claim to having their decisions respected by reviewing tribunals. Thus, before a standard of review can be constructed, the institutional functions and relative capabilities of the district and circuit courts must be briefly explored.
A. Traditional Institutional Functions of Trial and Appellate Courts
Appellate courts have, arguably, three essential institutional functions.
1 33 First, appellate courts are well-suited to develop and declare legal principles that will apply beyond the case at bar and serve as precedent in future cases. Second, they traditionally provide a "corrective function" to guarantee that lower courts have done justice in a particular case. 1 " Finally, appellate courts can play a supervisory role, thereby ensuring that proper and consistent procedures have been followed throughout the circuit. 1 "
The trial judge generally enjoys no significant advantage over an appellate judge in applying a given legal rule to a set of facts. A three-judge appellate panel may, in fact, be in a better position to make legal determinations because it benefits from the give and take associated with judicial negotiation and is not encumbered by the difficult, time-consuming process of conducting evidentiary hearings.
13 ' Hence, appellate judges can devote more time to examining legal questions.
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The grant of a right to appeal also includes the opportunity to correct significant mistakes made at the trial level. 3 Constitutional rights depen-dent upon statutory construction are at special risk when determined by a fact-finder who acts alone and thus without the collective wisdom, experience, and consistency an appellate court can bring to bear on a detention decision." 3 9 The Supreme Court relied upon this recognition in deciding Salerno. 40 The constitutional rights implicated in the pretrial release or detention decision and the complexity of the legal judgments the magistrate must make provide a strong case for independent appellate review of the lower court's determination."' Although appellate review in criminal cases is not constitutionally mandated,"' the emphasis placed on review of bail decisions favors allowing appellate courts to fulfill their corrective role.
Trial courts enjoy their greatest advantage over appellate courts in making findings of fact from evidence presented directly at trial. This is especially significant when the factual findings are based upon an evaluation of the credibility of witnesses as they have appeared on the stand before a trial judge. However ill-equipped appellate courts are for conducting evidentiary hearings, they are, nevertheless, well-equipped to scrutinize the fact-finding process itself. This is a traditional function of appellate courts" 3 and one that should apply to appellate review of detention hearings. Appellate courts can ensure that individual district court judges and, in turn, magistrates, have followed proper procedures in conducting hearings, thereby eliminating arbitrary or uncertain application of the BRA's release or detention provisions. Congress in the BRA's legislative history and the Supreme Court in Salerno both place heavy emphasis on the procedural safeguards provided in the BRA; hence, to guarantee fairness, it is incumbent upon appellate courts to ensure that correct procedures are followed throughout the circuit.
B. The Two-Pronged Standard of Appellate Review
In order to prevent unjust detention and implement congressional policy choices, this Note contends that appellate courts should adopt a twopronged standard of review. 44 144. While this standard may place additional burdens upon appellate courts, the gravity of the pretrial detention issue makes it incumbent upon the circuits to take care that no citizen's rights are violated. If Congress is truly interested in protecting rights and serving justice, it might seek means other than preventive detention to accomplish these ends.
[Vol. 99: 885 process-oriented review with the independent review currently used by select circuits, would both acknowledge the limitations of the appellate courts and ensure that lower courts apply fair and consistent standards. The scope of appellate review should turn on the degree of scrutiny the district court gives the magistrate's initial determination, the written findings supplied by the district court, and any additional evidence the parties present to the appellate court.
The Initial Prong: A Process-Oriented Review
An independent, process-oriented review by appellate courts will force district courts (and magistrates) to consider all possible alternatives to detention and will protect the rights of the defendant. Upon review of a release or detention order, the reviewing court should take the following steps. First, the court should determine if the district court made a de novo review of the magistrate's hearing. If the district court conducted no such review, the appellate court should remand the appeal to the district court for a de novo determination. Second, because appellate courts are not the proper tribunals for conducting evidentiary hearings, they should determine if the judicial officer followed the procedures mandated in the BRA 1 " and if the process of conducting the detention hearing comports with due process concerns. 1 4 6 The appellate court should seek to discover whether the trial court followed each of the procedural requirements of the BRA. If the district court conducts de novo evidentiary hearings in accordance with due process requirements, the court of appeals should apply a deferential standard to the district court's historical factfindings.
1 47 The inherent danger of unjust detention and the poor efforts made thus far in meeting due process requirements demand that circuits conduct a scrupulous review of pretrial detention procedures.
The Second Prong: An Independent Review of Legal Conclusions
The ultimate determination of whether to release or detain should always be granted independent review because of the important constitutional questions the BRA raises. Hence, the appellate court should look at the evidence proffered and make an independent assessment of whether the defendant should be released or detained. The appellate court should 145. For example, the BRA forbids an undue length of detention or unreasonable conditions of release or detention. 18 U.S.C. § 3142 (1988).
146. The reviewing court must ensure that counsel is granted, an adversarial hearing is provided, cross-examination of witnesses is allowed, etc. See supra notes 44-48 and accompanying text. In short, the reviewing court must police the hearing in order to assure compliance with the salient provisions of the BRA.
147. Even when reviewing additional evidence submitted under FED. R. APP. P. 9, however, the appellate courts can accept historical facts found by the district court and need not reconvene evidentiary hearings. See supra notes 88-90 and accompanying text.
independently establish whether the facts found by the lower courts, taken together with any additional evidence submitted on appeal, satisfy the statutory standard for detention. The appellate court should ensure that the district court has considered every possible means of release prior to ordering detention. If a release condition exists that will satisfy the demands of the BRA, the appellate court should grant it. An independent review of the district court's decision to release or detain will force district courts to consider alternatives to detention. The reviewing court should not feel bound to the district court's decision and should feel free to amend or modify the release or detention order as if it were the initial decision maker. Thus, the appellate review standard should be an independent review apart from the final order of the district court.
V. CONCLUSION
Appellate courts should carefully review the procedures used in the evidentiary hearings to ensure that due process requirements have been satisfied and to guarantee that alternatives to detention have been considered and rejected before detention is imposed. District courts should be required to conduct de novo review of magisterial orders. If this review occurs, appellate courts should give deference to purely historical findings of fact. In spite of the need to prevent crimes committed by persons released on bail, it remains difficult to reconcile the operation of the preventive detention sections of the BRA with fundamental principles of fairness and justice. Thus, courts of appeals are in a unique position to protect the rights of criminal defendants by conducting an independent review of the trial court's bail determination. Independent appellate review is essential to retain the real force and meaning of the BRA's procedural safeguards-safeguards the Supreme Court held essential to the proper functioning of the BRA.
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